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DIGEST 

 
Protest of agency’s waiver of the awardee’s failure to acknowledge an amendment is 
denied where the amendment was not material because it did not impose new legal 
obligations on the bidders. 
DECISION 

 
Cedar Electric, Inc., of Lititz, Pennsylvania, protests the award of a contract to 
Seawolf Construction Corp., of Parsippany, New Jersey, by the Department of 
Veterans Affairs (VA) under invitation for bids (IFB) No. VA-244-09-IB-0315, for 
renovation and new construction at the Lebanon VA Medical Center, in Lebanon, 
Pennsylvania.  Cedar Electric contends that the VA improperly waived Seawolf’s 
failure to acknowledge amendments to the IFB. 
 
We deny the protest. 
 
The IFB, issued on August 31, 2009, provided for the award of a construction 
contract.  Drawings, specifications, and project design information for performance 
of the construction services were provided.  The IFB was amended eight times.  
Bidders were required to acknowledge each amendment when submitting a bid, and 
were advised that, “[f]ailure to acknowledge an amendment may result in your 
proposal being considered non-responsive.”  IFB at 7. 
 
Amendment 1 replaced the IFB in its entirety and included associated drawings and 
two volumes of specifications.  As relevant here, this amendment included a section 



on Wall and Door Protection, which specifically discussed “corner guards.”  IFB 
amend. 1, Project Manual, Vol. 2, § 10 26 00. 
 
Amendment 5 included a list of the specifications and also amended some of the 
specifications and drawings.  The amendment listed as an attachment the “Schedule 
for Finishes,” which specifies interior and exterior materials, sizes, colors, patterns, 
textures, and finishes for the project.  IFB amend. 5, at 2.  The Schedule for Finishes 
was referred to throughout the specifications provided by Amendment 5.1  For 
example, the section on Shop Drawings, Product Data, and Samples requires the 
contractor to submit all samples required by the Schedule for Finishes in 
quadruplicate for approval.  Id., Project Manual, Vol. 1, § 01 33 23, at 2.  The 
specification for Resilient Sheet Flooring identifies the Schedule for Finishes as the 
source for color, pattern, and texture.  Id., § 09 65 16, at 1.  However, the agency did 
not attach the Schedule for Finishes to Amendment 5.  Contracting Officer’s (CO) 
Statement ¶ 5. 
 
Amendment 8 provided a copy of the Schedule for Finishes and responded to 
contractor questions.  In response to a question about wall and door protection, the 
agency stated that corner guards should be 42” high, made of stainless steel, and 
should be assumed for all outside corners of corridors.  IFB amend. 8. 
 
VA received six bids, including that of Cedar Electric and Seawolf.  Seawolf 
submitted the apparent low bid of $3,695,000 and acknowledged amendments 1 
through 6, but failed to acknowledge amendments 7 and 8 prior to bid opening.2  
Cedar Electric submitted the next apparent low bid of $3,760,000 and acknowledged 
all eight amendments.  CO Statement ¶ 2.  The CO waived Seawolf’s failure to 
acknowledge amendments 7 and 8, citing Federal Acquisition Regulation (FAR) 
§ 14.405, and awarded the contract to Seawolf.3  CO Statement ¶¶ 3-4. 
 
Cedar Electric protested to the agency, and following the VA’s denial of the protest, 
protested to our Office.  Cedar Electric primarily argues that Amendment 8 is a 
material amendment that cannot be waived, and that Seawolf’s bid should have been 

                                                 
1 The specifications provided in Amendment 1 also contained references to the 
Schedule for Finishes. 
2 Seawolf acknowledged Amendments 7 and 8 after bid opening; however, a bidder’s 
intent to be bound must be evident from the bidding documents themselves, so that 
post-bid-opening submissions or explanations cannot be used to make a 
non-responsive bid responsive.  Johnson Moving & Storage Co., B-221826, Mar. 19, 
1986, 86-1 CPD ¶ 273 at 3. 
3 FAR § 14.405 permits the waiver of minor informalities and irregularities in bids. 
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rejected.4  In particular, Cedar Electric contends that the Schedule for Finishes 
constitutes a significant design change that imposes new legal obligations and 
increases the cost of performance.  The agency responds that Amendment 8 is not 
material because the Schedule for Finishes was referenced in Amendment 5, which 
Seawolf acknowledged.  In the alternative, the agency argues that the price impact of 
Amendment 8 is not significant in relation to the value of the total project and 
therefore is not material. 
 
A bidder’s failure to acknowledge a material amendment to an IFB renders the bid 
nonresponsive, since absent such an acknowledgment the government’s acceptance 
of the bid would not legally obligate the bidder to meet the government’s needs as 
identified in the amendment.  Federal Constr., Inc., B-279638, B-279638.2, July 2, 
1998, 98-2 CPD ¶ 65 at 2.  An amendment is material if it would have more than a 
negligible impact on price, quantity, quality, or delivery.  FAR § 14.405(d)(2).  
Moreover, our Office has held that an amendment is not material where it does not 
impose any legal obligations on the bidder different from those imposed by the 
original solicitation--for example, where it merely clarifies an existing requirement or 
is a matter of form--or has a negligible impact on the relative standing of the bidders.  
Kalex Constr. & Dev., Inc., B-278076.2, Jan. 20, 1998, 98-1 CPD ¶ 25 at 2.  A bidder’s 
failure to acknowledge an amendment that is not material is waivable as a minor 
informality.  FAR § 14.405; Overstreet Elec. Co., Inc., B-283830, B-283830.2, Dec. 30, 
1999, 2000 CPD ¶ 8 at 7.  No precise rule exists to determine whether a change 
required by an amendment is more than negligible; that determination is based on 
the facts of each case.  K Services, B-238744, June 13, 1990, 90-1 CPD ¶ 556 at 2, 
citing DeRalco, Inc., B-233996, Mar. 29, 1989, 89-1 CPD ¶ 327. 
 
We find that Amendment 8 is not a material amendment because the inclusion of the 
Schedule for Finishes in Amendment 8 does not constitute a change in the legal 
obligations of the bidders to meet the government’s requirements.  The references to 
the Schedule for Finishes in Amendment 5 put bidders on notice that the Schedule 
for Finishes existed as a contract requirement which they were obligated to fulfill.  
The Schedule for Finishes was included in the list of attachments to Amendment 5, 
even through the agency neglected to provide the actual schedule at that time.  
Amendment 5 required the contractor to submit for approval all samples required by 
the Schedule for Finishes in quadruplicate.  Moreover, several of the specifications 
attached to Amendment 5 specifically stated that “color, pattern, and texture” 
performance requirements were specified in the Schedule for Finishes.  All of these 
references, combined, clearly indicate that Amendment 5 created a legal obligation 

                                                 
4 Cedar Electric also argued in its protest that Seawolf’s failure to acknowledge 
amendment 7 was not waivable.  However, Cedar Electric did not address the 
agency’s response to this argument in its comments on the agency report.  We 
therefore deem this basis for protest to have been abandoned.  Citrus College; KEI 
Pearson, Inc., B-293543 et al., Apr. 9, 2004, 2004 CPD ¶ 104 at 8 n.4. 
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for contractors to perform in accordance with the Schedule for Finishes, even 
though the schedule was not attached to the amendment.5  See B-173563, Nov. 12, 
1971, 51 Comp. Gen. 293 (1971).  Because Amendment 8 was not a material 
amendment, VA acted appropriately in waiving Seawolf’s failure to acknowledge the 
amendment. 
 
Cedar Electric also objects that the amendment’s requirement to provide 
42” stainless steel corner guards constitutes a new material requirement.  This 
allegation is untimely, however. 
 
Our Bid Protest Regulations contain strict rules for the timely submission of 
protests.  Under these rules, a protest based on other than alleged improprieties in a 
solicitation must be filed no later than 10 calendar days after the protester knew, or 
should have known, of the basis for protest, whichever is earlier.  4 C.F.R. 
§ 21.2(a)(2)(2009).  Moreover, where a protester initially files a timely protest, and 
later supplements it with independent grounds of protest, the later-raised allegations 
must independently satisfy the timeliness requirements, since our Regulations do not 
contemplate the unwarranted piecemeal presentation or development of protest 
issues.  L-3 Sys. Co. Wescam Sonoma, Inc., B-297323, Dec. 3, 2005, 2005 CPD ¶ 219 
at 4.   
 
Here, Cedar Electric first raised the issue of the corner guards in its response to the 
agency report.  However, Cedar Electric was aware of the requirement for corner 
guards at the time of its original protest, and therefore should have raised the issue 
at that time.  Hence, the argument with regard to corner guards is untimely.6 
 

                                                 
5 In this regard, boards of contract appeals have found that contractors are bound to 
perform, at no additional cost to the government, provisions of which the contractor 
had knowledge, or should have requested clarification.  Murson Constructors, Inc., 
88-3 BCA ¶ 20992, June 29, 1988, aff’d, 878 F.2d 1446 (Fed. Cir. 1989); George E. 
Newsom, 80-2 BCA ¶ 14490, June 30, 1980, aff’d, George E. Newsom v. United States, 
230 Ct.Cl. 301, 676 F.2d 647 (1982). 
6 In any event, it appears that the requirement for corner guards is negligible.  The 
agency estimates the cost of the corner guards as $6,550, which is less than 
0.2 percent of both Cedar Electric’s and Seawolf’s bids and is 10 percent of the 
difference between the two bids.  CO Statement ¶ 3.  Our Office has found that a 
change that represented 0.1 percent of the lowest bid price and 6.6 percent of the 
difference between the low bid and the second lowest bid to be negligible.  See 
K Services, supra; cf. M. C. Hodom Constr. Co., Inc., B-209241, Apr. 22, 1983, 83-1 
CPD ¶ 440 (an 11.25 percent difference in bid prices is not negligible). 
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In sum, we think that Amendment 8 was not a material amendment.  It did not 
impose legal obligations upon the bidders that were not already incorporated 
through prior amendments.  Therefore, the agency reasonably waived Seawolf’s 
failure to acknowledge Amendment 8 as a minor informality. 
 
The protest is denied. 
 
Lynn H. Gibson 
Acting General Counsel 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




